
And just as there is more Pareto than first meets the eye in Nozick’s
construction, so there is a subtextual appeal to freedom in the (surface-
wise) more purely Paretian Rawlsian argument. I believe that I have
demolished the manifest Rawlsian argument, which relies for its un-
equalizing transformation on Pareto alone, but, as we shall see in Chap-
ter 5, there is a way of refurbishing the Pareto argument by adding a
premise about freedom of choice of occupation, and, once it is added,
the Paretian Rawlsian argument moves closer to Nozick’s D1/D2 argu-
ment.

Now several criticisms may be made of Nozick’s argument, but one
that is common in the literature,49 and that Rawlsians are disposed to af-
firm, says that he fails to see that the principles that enjoin D1 also pro-
hibit the move to D2: Nozick takes D1 as established, and he succeeds in
disestablishing it only because he ignores what established it. And that
objection is similar in shape to the one that I leveled in Chapter 2 against
the Pareto argument. You cannot begin with equality because all in-
equalities are morally arbitrary in origin, and therefore unjust, and then
treat an unequalizing Pareto-improvement as lacking all stain of injus-
tice. Even if, contrary to the argument of Chapter 2, no Pareto-optimal
equality is feasible, the Pareto consideration does not nullify the reason
for regarding the inequality that it validates as a compromise against (at
least one form of) justice.

8. “Can’t” or “Won’t”

When someone professes a principle that she appears not to practice,
two questions that are distinct, but easy to confuse with each other,
arise.50 One question asks (1) whether the practice that appears to be out
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gam of the 1971 and 1990 formulations. The 1971 had “regularities,” which was
corrected to “differences” in 1990, but the words “hesitate to” were mistakenly
dropped in 1990, and the result contradicted what Rawls intended to say.
49. See, for example, Thomas Nagel, “Libertarianism without Foundations,” in J.
Paul, ed., Reading Nozick (Totowa: Rowman and Littlefield, 1981), pp. 201–202;
G. A. Cohen, Self-Ownership, p. 28.
50. The distinction between the questions is related to points made on pp. 155–158
of If You’re an Egalitarian, How Come You’re So Rich? The title question of that
book, as I intended it, allowed that its addressee’s profession of egalitarianism was
sincere, and asked: “Given your sincere belief, how do you justify your apparently
discrepant behaviour?” Here I am asking, differently, how could your egalitarian be-
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of line with the principle is really out of line with it. And if the answer to
that question is yes, one may then ask, distinctly, (2) whether the per-
son’s profession of the principle is sincere, whether she really subscribes
to it. If the answer to (1) is yes, then the person’s adherence to the princi-
ple is, in a plain sense, not wholehearted, but can she nevertheless be
wholeminded in her affirmation of it? That is, is it possible, nevertheless,
that she really believes it?

We can, more particularly, distinguish these specific versions of ques-
tions (1) and (2): (3) Does someone who professes a belief in the differ-
ence principle but who goes for a disequalizing salary thereby act in con-
tradiction of the principle she professes? (4) If so, can she really believe
in the difference principle?

You will know that my answer to question (3) is yes: maximizing be-
havior contradicts maximinizing principle. But I have not expressly ad-
dressed (4), and it merits independent consideration. It would not merit
much if philosophers like Richard Hare were right that appropriately
conforming behavior is a necessary condition of principled conviction,
but I reject that view.51 The only way that Hare could say no to the (1)-
type question and yes to the corresponding (2)-type question is by debit-
ing the relevant agent with an incapacity to act on the principle she pro-
fesses. Applied to questions (3) and (4), this might amount to adopting
an extreme form of the Schefflerian position,52 and claiming that the folk
in question are not able to work at an ordinary wage, not, at any rate,
when an extraordinary one is placed within reach. They can applaud
government policy with full sincerity because it follows the difference
principle yet not follow it in their own lives, because they can’t.

On sensible non-Hareian assumptions, another answer to (4) is possi-
ble, according to which the maximizer allows that she could behave oth-
erwise but expresses regret that she won’t. She is nevertheless glad that
government does as much as it can to promote the difference principle.
She doesn’t find it difficult53 to vote for economic redistribution in the
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lief be sincere? which is equivalent to: how can you really hold the egalitarian belief
that you profess? (Despite the surface structure of the relevant utterances, sincerity is
a property not of beliefs—there is no such thing as an insincere belief—but of its
expressions.)
51. See If, pp. 155–156.
52. See Chapter 1, p. 51ff.
53. For relevant remarks on cost and difficulty, see If, pp. 171–174, and Chapter 5,
p. 203.
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way that she would find it difficult to work productively for ordinary
wages. Her desire to rein in selfishness, including her own, by coercive
taxation is perfectly sincere. Such market maximizers say: “We indeed
endorse the difference principle, but we know that we lack the will to
work hard regardless of the incentives that are before us. So we call upon
the state to do what it can.”

These speakers are avowing a weakness in their moral character with
respect to what they are disposed to choose to do. And because that
is so, the non-Hareian non-Schefflerian reply to question (4), the “we
could but won’t apply the difference principle in our daily lives” reply,
for all its realism, and because of its realism, differs from the Scheffler
hypothesis in showing no prospect of vindicating the incentives argu-
ment at the bar of comprehensive justification: the “wouldn’t” hypothe-
sis has the talented confessing to motivation that violates the strict dif-
ference principle, as opposed to pleading an incapacity to live by it.

On either the Schefflerian or the non-Schefflerian hypothesis about
human capacity and behavior, it is unrealistic to expect the strict differ-
ence principle to govern society. But it makes some difference whether
the inappropriateness of the strict difference principle’s reflects (à la
Scheffler) deficient human ability or deficient human will. If we take it in
the latter, and, in my view, more plausible way, that is, if they believe but
are indisposed to practice a conception of justice that respects the root
point that one should not benefit from what is morally arbitrary when
others get less as a result, then so much the worse for them (or, er, for us),
judged at the bar of justice, rather than for the intuitive idea (which, for
all I’m saying here, might of course be challengeable on grounds other
than the spurious one that people will not live by it)54 that justice abhors
the morally arbitrary. Earlier (see page 154) I suggested that if there were
every other reason for thinking that justice abhors the morally arbitrary,
then our inability to live by that statement could not make it false. Now I
suggest, in parallel, that if there were every other reason for thinking
that justice abhors the morally arbitrary, our unwillingness to live up to
that statement could not make it false.
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54. This would be an objection to it as a rule of regulation. For such rules, “ought”
implies not only “can” but (at least typically) “will.” If it is a reason not to adopt a
rule that nobody can follow it, it is also a reason not to adopt it that nobody will fol-
low it. These considerations lay bare the utter normative nonultimacy of rules of reg-
ulation. (For a fuller exposition of the present point, see pp. 253–254 of section 13 of
Chapter 6).
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Lest it be thought that I am being too severely moralistic here, let me
emphasize that I am not saying that any particular quantum of blame
should attach to high fliers.55 I am aware that the flesh is weak, in both
the “can’t” and the “won’t” senses, and that, since the flesh is weak, it is
ordinary and normal for people to seek what they can get. What excites
my criticism is not human frailty but a strategy of argument—the incen-
tives argument—that purports to justify self-seeking behavior or to put it
beyond the scope of justification. The flesh may be weak, but one should
not make a principle out of that.

People who know and regret, for Schefflerian or non-Schefflerian rea-
sons, that their own choices are bound not to serve the difference princi-
ple take their own infirmity into account when they seek to implement
their principles at the political level to the (perforce limited) extent that
law and policy can implement those principles. As Daniel Weinstock
(mostly) aptly remarks:

Many liberals have recognized that one of the reasons that institutions are
required to constrain individual choice is that individuals are truly con-
flicted about social justice. Roughly speaking, they want to want to help,
but they often find themselves wanting not to help. Institutions which
make it easier for people to act on the basis of what they want to want,
rather than on the basis of what they often in all-too-human fashion want
. . . are a way out of this predicament . . . Thus, by dropping Rawls’ re-
quirement of well-orderedness from our picture of the just society, we
might be able to resist Cohen’s very ambitious claim that only a society in
which people choose justly can hope to be truly just.56

It is not hard to agree that if a just society can consist of unjust people,
if it does not need to be well ordered to be truly just, then it might count
as truly just even if it is not well ordered. But this hardly shows that
there can be a “truly just” society in which people shun justice in their
daily lives, any more than dropping the requirement on pianos that they
have keys might enable us to say that there exist keyless pianos. As
Weinstock recognizes, the society he is describing is not just by Rawls’s
lights, since it violates a Rawlsian requirement of a just society, to wit,
well-orderedness. But that is by no means an arbitrary requirement on
“just society,” one that we can “drop” without dropping satisfaction

The Difference Principle 173

S

R

L

GEM_6125_09 • TNT Job Number: 004315 • Author: Cohen • Page: 173

55. See, further, section 6 of Chapter 3.
56. Review of If, p. 407.
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of the predicate “is a just society” itself. I question the idea that a soci-
ety can be described as “truly just” simply because its unjust people
bind themselves, with full sincerity, against (some of) the consequences
of their own disposition to injustice, by legislating, in the light of and
against that injustice, which is a state of character that, ex hypothesi,
goes on needing to be legislated against. Note “(some of)”: the state can-
not deliver as much justice as could be achieved if Weinstock’s citizens
wanted what they want to want.

Although Weinstock calls his society “truly just,” he recognizes a sub-
stantial flaw in it. Not so James Meade, who proposes a similar con-
struct but describes it as an “ideal” society, in which “each citizen de-
velop[s] a real split personality, acting selfishly in the market place and
altruistically at the ballot box”: Meade thereby makes an ideal of the
double-mindedness (or, better, double-heartedness) that induces others
to raise skeptical questions about the liberal moral division of labor.

I agree with Meade that it is “perfectly possible for a rich . . . man to
arrange his affairs” self-interestedly yet “to urge through the political
process a change in the law which will work to [his own] disadvantage”;
that he can “work politically for a system of taxation which will affect
adversely all rich men and will result in a more equal distribution of
wealth . . . or . . . for a legislative change which will impose a new charge
on all the firms (including his own) in some competitive industry which
is causing a problem of pollution.”57 But the characterization of that as
an “ideal” arrangement strikes me as hasty. For Meade fails to register a
relevant difference between the taxation case and the pollution case. In
the pollution case, at least part of the effect of the contemplated legisla-
tion is to overcome a prisoners’ dilemma. If a single firm stops polluting,
on its own, it might go bust because it has to raise the prices of its prod-
ucts. Its more polluting rivals would then pick up its custom, and pollu-
tion would not be reduced. But if a market maximizer would prefer not
to maximize, he does not always face the danger from acting solo that
the reluctant polluter faces. When an individual talented person forgoes
what market power would give him, or cheerfully pays high tax in a so-
cially conscientious spirit, there can be measurable gains for badly off
people without any consequent catastrophe, or even any independent
and further disadvantage for the person himself. Why should what de-
serves to be called the “social ideal” lack such nonmaximizing behavior?
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57. Theory of Economic Eternalities, p. 52.
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I oppose Meade’s description of selfish behavior within an altruisti-
cally designed structure as a social ideal, for a real-life society of peo-
ple with different tastes and talents. But, in the absence of such differ-
ences, my resistance to Meade retires. Let me explain. Suppose that all
citizens have the same tastes and talents, or at any rate that no differ-
ences among their tastes and talents would prevent an initial state-
enforced equality of resources from reproducing itself under subsequent
market-maximizing behavior.58 Here the Meadian prescription would be
sound, from a purely egalitarian point of view (as opposed to from the
point of view of an egalitarianism enriched by a principle of commu-
nity)59. But the required conditions will never obtain. Selfish market be-
havior in any real and therefore heterogeneous society will induce in-
equality of reward, and state intervention could mitigate but not (consis-
tently with efficiency) reverse that tendency. That being so, an ideal
egalitarian society is not Meade’s but one in which citizens act altruisti-
cally at the ballot box and with some self-restraint in everyday life, for
example, when they face high taxation that tempts them to withdraw la-
bor: there needs to be an egalitarian ethos within civil society because
the state cannot eliminate as much inequality that is adverse to the worst
off as the state together with the citizenry can.

Our topic is not what an individual might be expected to do, no mat-
ter what others do,60 but the nature of a just society. I might find it un-
bearable not to send my child to a good private school when private edu-
cation is available, even though I believe that its availability contradicts
educational justice. So I might vote with full conviction to outlaw pri-
vate education, yet have defensible reasons for educating my own child
privately.61 But if it is my view that there should not be private educa-
tion, then how should I regard a society whose ethos is so hostile to the
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58. Selfish market behavior might be necessary on the stated assumptions, to pre-
serve the initial equality (see the final paragraph of section 2 of Chapter 3): that fact
forms part of the basis of Michael Otsuka’s criticism of Ronald Dworkin’s equality
of resources scheme in Otsuka’s “Liberty, Equality, Envy and Abstraction.” It is also
possible, under the right circumstances, to get justice from mere physics: see the
queuing example discussed in the final paragraphs of Chapter 5.
59. See my “Why Not Socialism?” section 2, pp. 60–67.
60. That is the topic of Chapter 10 of my If You’re an Egalitarian, How Come You’re
So Rich?
61. For a brilliant discussion of the problem, see Adam Swift’s How Not to Be a
Hypocrite.
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private option that hardly anyone takes it? Must I not think that such an
ethos contributes to justice? And if it is for some reason impossible to
prohibit private schooling by legislation alone, must I not conclude that
such an ethos is required for there to be justice with respect to educa-
tional provision?

Permit me to complete this section by offering a brief excursus on the
kinship between the pessimism about human nature carried by both
the Schefflerian “can’t” and the non-Schefflerian “won’t” answers to the
sincerity question and the (historically qualified) pessimism about hu-
man nature that lies at the heart of Karl Marx’s historical materialism.62

That pessimism explains his claim that only capitalism, and only, there-
fore, an unjust society, can develop the productive forces to a high
level,63 which implies that they cannot be developed to that level by co-
operative relations of production: below a certain high level of produc-
tive power, so Marx was convinced, cooperative relations, communism,
would not be stable.64

Marxist pessimism is consistent with both “won’t” and “can’t” expla-
nations of why humanity must pass through the capitalist vale of tears.
Nor does the Marxist thesis that scarcity renders an unjust society inevi-
table presuppose either hard determinism or soft determinism or their
disjunction or anything else by way of an answer to “the free will ques-
tion.”65 Historical materialism is a theory about what explains what in
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62. It was, in my view, “because he was needlessly pessimistic about the social conse-
quences of anything less than limitless abundance that Marx needed to be so opti-
mistic about the possibility of that abundance. A pessimism about social possibil-
ity helped to generate an optimism about material possibility” (Self-Ownership,
p. 132). And Marx’s particular pessimism about social possibility can have been
grounded only in pessimism about human nature.
63. Some think that the stated claim puts Marxists in the embarrassing position that
they must endorse capitalist exploitation because it alone can create the resources
that make communism possible: see, e.g., Peter Mew, “G. A. Cohen on Freedom,
Justice, and Capitalism,” pp. 311–312. I propose a resolution of the tension between
the Marxist commitment to advancement of productive power and the Marxist com-
mitment to those at whose expense that advancement occurs in section 5 of “Peter
Mew on Justice and Capitalism,” ibid., which uses materials assembled at History,
Labour, and Freedom, pp. 303–304.
64. See my “Marxism after the Collapse of the Soviet Union,” Karl Marx’s Theory of
History, Chapter 15.
65. I here oppose the teaching of Isaiah Berlin’s Historical Inevitability. See, further,
my History, Labour, and Freedom, p. 81.
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history, not a theory about how it explains it in the sense of that question
in which a full answer to it requires a stance on a deep metaphysical is-
sue. We can all agree that, if Etna erupts, it is inevitable that people will
run away, even if some of us think that the inevitability is purely causal,
while others of us think that it manifests predictable but “contra-causal”
human choice, and still others of us think still other things.66 So, simi-
larly, the historical materialist thesis that a cooperative structure that is
highly productive is infeasible in advance of abundance can be spelled
out, at the level of individual motivation, either à la Scheffler or other-
wise (or, of course, drawing on both Scheffler-like and non-Scheffler-like
considerations), and also in conjunction with any metaphysics of the will
that passes muster.

9. Human Nature and Constructivism

I should like to remark on a change of formulation by Rawls, across two
otherwise substantially identical texts, a change that is of some interest
in relation to our disagreement about incentives.

In “Justice as Fairness,” which first appeared in 1958, Rawls wrote:

If, as is quite likely, these inequalities work as incentives to draw out better
efforts, the members of this society may look upon them as concessions to
human nature: they, like us, may think that people ideally should want to
serve one another. But, as they are mutually self-interested, their accep-
tance of these inequalities is merely the acceptance of the relations in which
they actually stand, and a recognition of the motives which lead them to
engage in their common practices.67

There are, in my view, a number of obscurities and infelicities in this
passage, and further ones in the paragraph from which it is drawn.68 But
I am at present concerned only to remark on the interesting fact that
Rawls deleted the 1958 clause that I have italicized when, thirteen years
later, he published a reworked version of the relevant paragraph in A
Theory of Justice. Note in particular the contrast between the first sen-
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66. See History, Labour and Freedom, pp. 72–75 for a reconciliation between the
thesis of historical inevitability and sanguine claims about the opportunities and
powers of human choice.
67. “Justice as Fairness,” p. 140 (emphases added).
68. See section 16 of Chapter 1 above.
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tence in the Theory passage that corresponds to the first sentence in the
passage above:

If, for example, these inequalities set up various incentives which succeed
in eliciting more productive efforts, a person in the original position may
look upon them as necessary to cover the costs of training and to encour-
age effective performance. One might think that ideally individuals should
want to serve one another. But since the parties are assumed not to take an
interest in one another’s interests, their acceptance of these inequalities is
only the acceptance of the relations in which men stand in the circum-
stances of justice.69

No explanation was given in 1971 of why the incentives are necessary
to the stated ends, but it follows from my argument against Rawls’s posi-
tion on incentives that, if unequalizing incentives70 are truly necessary
from the point of view of the interests of the badly off, then they are nec-
essary only because of an infirmity in human nature, to wit, a certain
unjust selfishness, that is more or less acknowledged in the “Justice as
Fairness” passage but that gains no mention, as such, in the correspond-
ing Theory passage.71
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69. Theory, 1971, p. 151 (emphasis added)/131 (in part): in the 1999 edition of The-
ory, no reason is given why inequalities might be productive. In the paragraph on
p. 131 of the 1975 version that more or less reproduces the relevant p. 151 (1971)
paragraph, the sentence from 1971 quoted above that seeks to illustrate how in-
equalities can help is deleted, and replaced by nothing (nor, needless to say, is there
any reversion in 1999 to the 1958 “Justice as Fairness” remark about “concessions
to human nature”).

I do not know when Rawls made the indicated 1958/1971 change. “Justice as
Reciprocity,” which appeared, like Theory, in 1971, preserves the 1958 “concessions
to human nature” formulation. It was published as part of a collection (Samuel
Gorovitz, ed., John Stuart Mill), and collections often have long gestation periods. So
I conjecture that it was completed before the Theory text was finalized.
70. Note that, unlike incentives to encourage effective performance, money required
“to cover the costs of training” is not merely a matter of agents’ motivations: the two
considerations that Rawls brackets together here (and that he juxtaposes even more
casually on p. 82 of his Collected Papers) are, in my view, of a very different order
from the point of view of egalitarian justice: see the discussion of the contrast be-
tween them in subsection (ii) of section 6 of Chapter 7.
71. I by no means agree that (prerogative-exceeding) unequalizing incentives are nec-
essary. I believe that this selfishness, and, too, our equanimity about it, are precipi-
tates of centuries of capitalist civilization. (First capitalism destroys community.
Then its defenders say that material incentives are necessary because communal ones
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It is as though both the Rawls of 1958 and the Rawls of 1971 agree
with Bernard Mandeville (and with Adam Smith) that what Mandeville
called “private vices” make for what he called “publick benefits,”72 that,
in other words, human selfishness can be made to benefit everyone, but
that the Rawls of 1971 is unwilling to acknowledge that it is indeed vices
that are in question. I agree with Mandeville, and against A Theory of
Justice, that that’s what they are.

Rawls’s 1958 position contrasts with his 1971 position along the lines
of two contrasting rationales for the social-democratic position that rec-
ommends a capitalist market alongside a strong welfare state, a position
that forgoes the more rigorous equality demanded by communists. The
two points of view yield contrasting ways of characterizing the supposed
need to offer unequalizing incentives to the better off as a means of bene-
fiting the worst off. The first view, in affinity with the Rawls of 1958,
says that the incentives-granting society, though imperfectly just, is the
best that can be realized in the light of ineradicable human moral weak-
ness; the second view, closer to the Rawls of 1971, says that incen-
tives are morally warranted, because the talented have the right to re-
fuse highly productive work in their absence. On one view, communism
would be ideal, but it is more than what the poor dough of human na-
ture can be made to rise to. On the other, communism would not be the
ideal, because it represses the just demands of human nature. It seems
that Rawls moved over time from more or less the first view to more or
less the second.

Why did Rawls make this big change? I conjecture that it might be
thought justified by the constructivism that he self-consciously embraced
in Theory and that is not so apparent in “Justice as Fairness.”73 Accord-
ing to that constructivism, justice consists of the rules on which we
would agree in a privileged choosing situation, in the light, inter alia, of
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aren’t powerful enough.) But those claims are not at issue here. And Rawls might
have more circumspectly described the relevant concession as one not to human na-
ture as such but to human nature as it manifests itself in the advanced market society
that he always holds in view. One need not saddle him with the proposition that even
people in small-scale hunter-gatherer societies display an unwillingness to serve one
another.
72. Private Vices, Publick Benefits is the subtitle of Mandeville’s Fable of the Bees.
73. Note, for example the constructivist recasting in 1971 of the significance of the
fact that people fail to satisfy the “ideal” that is also mentioned in 1958. From being
a comment on people’s “motives” as such, it becomes an “assumption” about the
parties.
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(what are taken to be given) facts of human nature. Since justice is con-
structed with facts of human nature as assumptions that the search for
justice presupposes, since “basic psychological principles . . . are known
to the persons in the original position and relied upon by them in making
their decisions,”74 it seems impossible for constructivism to regard any
such facts as manifesting a “vice” of injustice in human nature.75 Per-
haps, then, the 1958 sentence was dropped because it makes no sense
within Rawlsian constructivism, according to which justice simply is the
set of principles that an ideal choosing procedure says we should live by,
all things considered, including the consideration of what people are
like. It is difficult, within such a constructivist perspective, to acknowl-
edge that a (supposed)76 fact of human nature like selfishness shows peo-
ple to be unjust. And that acknowledgment becomes still more difficult
when constructivism comes to be understood specifically politically, in
the late Rawlsian sense, as Rawls himself suggested, in a passage that
broadly confirms my understanding of the development of his thought:

a political conception must be practicable, fall under the art of the possible.
This contrasts with a moral conception that is not political: a moral con-
ception may condemn the world and human nature as too corrupt to be
moved by its precepts and ideals.77

In a certain sense Rawls and I have the same picture of the trajectory of
his thought, but I believe that the restrictions that Rawls imposes to
reach his austerely political conception of justice leave the very concept
of justice behind: that is one upshot of what is argued in Chapter 7 of
this book.
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74. A Theory of Justice, pp. 456/399.
75. This is not to say that Rawls must think it impossible that human beings are by
nature incapable of justice: he might say that they are by nature incapable of it if they
are unable to comply with any principles that would emerge from an appropriate
constructive procedure. And Rawls thinks that they might indeed be unable to do so:
see Political Liberalism, p. lxii. But that is different from saying that people might by
nature be unjust, let alone that they might by nature be unjust for the reason that
Rawls came close to accepting in 1958.
76. Whether or not people are indeed by nature selfish is here beside the point. See n. 71.
77. Justice as Fairness, p. 185. Note that “moral conception,” in its second occur-
rence above, must be interpreted as “moral conception that is not political,” for con-
sistency with Rawls’s view that justice as fairness is itself a moral conception, but one
that is not not political: see Rawls, “Reply to Habermas,” p. 406.
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